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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
NORTHERN DIVISION AT COVINGTON

CRIMINAL ACTION NO. 07-39-DCR
UNITED STATES OF AMERICA PLAINTIFF
V. UNITED STATES'S JOINT RESPONSE TO DEFENDANT GALLION’S

AND DEFENDANT CUNNINGHAM’S MOTIONS FOR
RECONSIDERATION OF BOND

WILLIAM J. GALLION DEFENDANTS
SHIRLEY A. CUNNINGHAM, JR

* * * * *

The United States submits that Defendants Gallion’s and Cunningham’s motions
seeking reconsideration of bond, (Dkts. 548, 558 and 566), have failed to show any new
evidence or changed circumstances that would justify a change in the bond conditions
imposed on each by Senior Judge William O. Bertelsman.

The Bail Reform Act of 1984 governs bail determinations in federal courts. 18
U.S.C. 88 3141-3150. Under Section 3142(g), the court must consider any information
concerning (1) the nature and circumstances of the charged offense; (2) the weight of the
evidence against the defendant; (3) the history and characteristics of the defendant,
including “the person’s character, physical and mental condition, family ties,

employment, financial resources, length of residence in the community, community ties,
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past conduct, history relating to drug or alcohol abuse, criminal history, and record
concerning appearance at court proceedings;” and “whether, at the time of the current
offense or arrest, the person was on probation, on parole, or on other release pending trial,
sentencing, appeal, or completion of sentence for an offense under Federal, State, or local
law;” and (4) the nature and seriousness of the danger to any person or the community
that would be posed by the defendant’s release. 18 U.S.C. § 3142(g). Senior Judge
Bertelsman previously considered each of these factors in imposing the present bond
conditions and the Sixth Circuit Court of Appeals upheld these conditions by Order
entered April 25, 2008. [R.277: Memorandum Opinion and Order; R.368: Order of
USCA.] The Sixth Circuit found that Senior Judge Bertelsman had “articulated the
proper standard for calculating pretrial release and addressed the 83142(g) statutory
factors to determine what conditions of release reasonably would assure the appearance of
the defendants.” On July 16, 2008, this Court advised each defendant that he would need
to present new information which had occurred since Senior Judge Bertelsman affirmed
his previous conditions of bond on July 3, 2008.

In their present motions, Gallion and Cunningham fail to cite any new grounds for
reconsideration of the January 23, 2008, orders. Gallion summarily argues that since,
January 2008, his net worth has been substantially diminished because of “seizures,
receiverships, garnishments, and charging orders of his assets” by the attorney, Angela
Ford, who represents the plaintiffs in the Kentucky State Court civil action. Gallion
makes the assertion that sufficient assets have been secured by the state civil court for
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purposes of restitution such that there no longer exists a likelihood that he would flee or
hide assets. According to Ford, however, Gallion and Cunningham have consistently
mounted defenses and stonewalled Ford’s efforts to secure assets in the civil case. In
addition, both Gallion, and Cunningham have refused to comply with court orders in the
civil case to answer post-judgement asset discovery interrogatories which were served on
Gallion and Cunningham in 2007. There continues to be no verification of what assets
the defendants have at their disposal which may afford them the ability to flee.! To date,
according to Ford, the only amount of money which has been secured for restitution in the
civil case, in addition to the funds in the Kentucky Fund For Healthy living, is
approximately $2,093,775.74. [See Affidavit of Angela Ford attached.] According to
Ford, “the Defendants’ net worth has not been diminished in any significant respect.”

In further support of their motions, both Gallion and Cunningham cite to an
affidavit obtained from one of the jurors who sat on the first trial asserting that the jury
was split 10-2 for acquittal, resulting in a mistrial. More telling are the statements of
Senior Judge William O. Bertelsman. After the decision was made to declare a mistrial
and discharge the jury, Senior Judge Bertelsman gave this response to the defendants’
renewed motions for bond and the suggestion by Gallion’s counsel that the evidence was

different than what had been originally thought. Addressing the weight of the evidence,

! In its Opinion, the Sixth Circuit also denied the government’s motion for access to
certain financial information of the defendants leaving the United States without a sufficient
basis to determine bond eligibility. [R.368: Order of USCA.]
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Senior Judge Bertelsman made the following findings.

THE COURT: Well, obviously, I have been thinking about this too. You
say it was a surprise to everybody. | don’t know. If anything else, it wasn’t
a surprise to me. The evidence was exactly what it indicated it was going to
be through the hearings, et cetera. It was exactly the same, as far as I’'m
concerned. The weight of the evidence shows it’s very strong. Without
trying to reiterate all the facts, nothing has changed in my mind. The
evidence is strong.

There’s an even more powerful — that’s why | asked her first off

whether they are going to retry it. There’s even more powerful incentive to

flee with the resources that the defendants have, and | can’t elaborate

further without probably prejudicing the defendants’ rights. But nothing

has changed. The evidence is even stronger, in my mind. The risk to flee is

even greater. We just had — there was a white collar criminal who was on

the way to turn himself in and tried to fake his suicide. There’s a powerful

incentive to try to flee.

The defendants will be remanded on the same bond, as has been
approved twice by the Court of Appeals. Any other issues?
[Court, TR (7/3/08) at 10-11.]

The practical effect of the mistrial was to put the parties back to the position where
they were before trial. The defendants still face a potential sentence of 20 years
imprisonment.” Judge Bertelsman’s findings that there is even more incentive to flee are
sound.

Gallion also argues that his incarceration disadvantaged him in preparing for the

prior trial, and that continued incarceration will impose a greater hardship on the

2 Additional charges may be presented to the grand jury. If so, and the grand jury returns
an indictment on those charges, the amount of time the defendants are potentially facing may
change.
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defendants and their counsel as they prepare for the retrial. Gallion’s argument is not
well taken. The defendants were previously afforded opportunities that are generally not
available to inmates. It was apparent that counsel for defendants were fully prepared for
the first trial. Much of their previous trial preparation will benefit them as they go
forward with the new trial. These defendants are not entitled to special treatment. The
facilities at the Frankfort jail are in close proximity to the courthouse and should be more
than sufficient for trial preparation.

Finally, Cunningham’s comparison to bail determinations in other fraud cases has
no relevance to this case. The factors determined by Senior Judge Bertelsman were case
specific and defendant specific. As Senior Judge Bertelsman noted, his bond findings
have twice been upheld by the Sixth Circuit Court of Appeals. Defendant Gallion and
Cunningham’s motions for bond reconsideration should be denied as neither has

presented any new information warranting a change in bond conditions.

Respectfully submitted,

JAMES A. ZERHUSEN
ACTING UNITED STATES ATTORNEY
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By: s/Laura K. Voorhees
Laura K. Voorhees
Assistant United States Attorney
207 Grandview Drive, Suite 200
Fort Mitchell, Kentucky 41017
(859) 578-4600

CERTIFICATE OF SERVICE

On July 30, 2008, I electronically filed this document through the CM/ECF
system, which will send a notice of electronic filing and a copy of the foregoing to:

0. Hale Almand

1922 Forsyth Street

P.O. Box 1605

Macon, Georgia 31202-1605
Counsel for William J. Gallion

Stephen S. Dobson, 111
610 N. Duval Street
Tallahassee, Florida 32301
and
David Davidson
213 E. Fourth Street
Covington, Kentucky 41011
Counsel for Shirley A. Cunningham Jr.

and

Angela Ford

Chevy Chase Plaza

836 Euclid Street, Suite 311
Lexington, Kentucky 40502

this same date.
s/Laura K. VVoorhees

Laura K. Voorhees
Assistant United States Attorney
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NORTHERN DIVISION

COVINGTON

CRIMINAL NO. 07-39-WOB

UNITED STATES OF AMERICA PLAINTIFE
V. AFFIDAVIT OF ANGELA M. FORD
WILLIAM J. GALLION, et al. DEFENDANTS

I, Angela M. Ford, having been first duly sworn, do depose and state as follows:

1. My name is Angela M. Ford, and I am counsel to the plaintiffs and
Judgment Creditors in an action pending before the Boone Circuit Court styled Mildred
Abbott, et al. v. Stanley M. Chesley, et al., Civil Action No. 05-CI-00436 in which
William J. Gallion and Shirley A. Cunningham, Jr. are named defendants.

2. On August 1, 2007, the State Court entered a joint and several money
judgment against Cunningham and Gallion in the principal amount of $42,000,000.00,
exclusive of pre-judgment and post-judgment interest (the “Judgment”). On behalf of the
civil plaintiffs, my office has been engaged in a continuing effort to discover and execute

against sufficient of the Debtors’ assets to satisfy the Judgment.
3. To date, the Defendants have resisted the civil plaintiffs’ execution efforts

by placing assets in limited liability companies, refusing to respond to discovery,
declining to respond to garnishments, causing limited liability company registered agents
or key officers to leave the jurisdiction, and disobeying the orders of the Boone Circuit

Court to provide discovery documents.



Case 2:87-cr-gdd3sesritof the Defendaptssefiorts. theivilplainsiffhavelocated and

executed upon only $2,063,698.08 of the Defendants’ assets. The civil plaintiffs’ total
executions carry insufficient value to even retire accrued interest on the Judgment from
the date of its entry. The civil plaintiffs’ total executions are only a fraction of the
Defendants’ total net worth, even as discovered by the civil plaintiffs® without access to
the Defendants’ financial information.

5. The civil plaintiffs believe that additional assets are contained in several
limited liability companies or family foundation corporations owned or controlied by
Gallion and/or Cunningham. Though the most celebrated such entity is Tandy, LLC

d/b/a Midnight Cry Stables, Gallion and Cunningham have also formed and putatively
operate no less than ten other limited liability companies. The civil plaintiffs are aware
that one such entity controls nearly $7,000,000 in liquid assets such as publicly traded
securities or commercial bonds, but have been unable to execute against those assets to
date because they are titled to a company. Other limited liability companies contain
substantial real estate interests owned by the Defendants. Though the civil plaintiffs have
acquired charging orders against the Defendants’ interest in each limited liability

company, the Defendants have withheld any distribution from the companies that would

accrue to the civil plaintiffs’ benefit. Despite the civil plaintiffs’ knowledge of the
existence of the limited liability company assets, no execution has yet occurred against
any of them, and the Defendants’ net worth has not been diminished in any significant

respect.
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STATE OF KENTUCKY )

)
COUNTY-AT-LARGE )

The foregoing Affidavit of Angela M, Ford was subscribed and acknowledged
before me by Angela M. Ford on this the 2 day of July, 2008.

My Commission expires: p .‘J; A29/0

9
NOTARY PUBLIC, KENTUCKY
STATE-AT-LARGE




